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The Small Ones Aren’t Exempt 


M 


ANY TIMES the principals in closely- 
held corporations scoff at the idea of 
appointing a Transfer Agent. “We,” they 
say, “can take care of our few transfers 
ourselves.” .—. But how many of them 
come to regret their decision! Friends— 
even relatives—sometimes become ene- 
mies who hale the stockbooks into court 
to take advantage of every loose end 
about which they once said, “Oh, that’s 
all right;” sometimes good business 
brings a proposal for an advantageous 
merger, or poor business the need for 
floating additional stock, and then uncom- 
pleted or uncertain stock records, quite 
satisfactory to the owners, present to 
outsiders too many possibilities of litiga- 
tion; sometimes revenue examiners find 
mistakes in affixing revenue stamps that 
prove costly tothe company .. . These 
are things that may happen to even 
the most closely-held corporations. —~ 
Far-seeing corporation officials and attor- 
neys consider the fees of a good Transfer 
Agent money well-spent. 
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The Constitution 
1787—1937 


One HuNDRED AND Firty YEARS 
Aco, 1n June, 1787, the Federal 
Convention which framed the Con- 
stitution of the United States was 
meeting in Independence Hall, 
Philadelphia, deliberating upon 
the form that document was to 
assume. 


An idea of the knowledge of 
forms of government possessed 
by the delegates, in the light of 
which they labored, may be ob- 
tained from certain remarks of 
Benjamin Franklin, delegate from 
Pennsylvania, at the June 28th 
session in 1787: 


“We have gone back to 
ancient history for models of 
government, and have ex- 
amined the different forms of 
those republics which, having 
been formed with seeds of 
their own dissolution, now no 
longer exist. And we have 
viewed modern states all round 
Europe, but find none of their 
constitutions suitable to our cir- 
cumstances.” 


Thus, discovering neither in the 
past nor their own day, a constitu- 
tion adapted to the circumstances 
in which the colonies found them- 
selves, the delegates, with Wash- 
ington as their presiding officer, 
framed a new type of constitu- 
tion, of which Bryce observed in 
his “American Commonwealth”: 


“The constitution of 1789 
after all deductions . 

ranks above every other writ- 
ten constitution for the in- 
trinsic excellence of its scheme, 
its adaptation to the circum- 
stances of the ae sim- 
ee I brevity, and precision 
of its language.” 

The Constitution the delegates 
proposed was first applied to the 
government of three millions of 
people. Today their numbers have 
grown to one hundred and thirty 
millions. The Constitution, too, 
has grown. It may be said that 
today it is not limited in its len 
to the few thousand words which 
the delegates prepared, for, year 
after year interpretations of its 
provisions have been rendered, by 
means of decisions which might 
be regarded almost as integral 
parts of that instrument, since 
they reveal how its terms are to 
be applied. Many a decision deter- 
mining the meaning of but one of 
its phrases has attained a length 
far greater than that of the Con- 
stitution. 


History has been written about 
the Constitution and is still being 
written. Doubtless the constitu- 
tional history of the next one hun- 
dred and fifty years in America 
will prove as interesting and 
absorbing as that of the first 
century and a half of the Con- 
stitution now nearing a close. 


413 





414 The Corporation Journal 


Domestic Corporations 


Delaware—Wisconsin. 


Wisconsin Supreme Court construes Section 35 of Delaware Gen- 
eral Co ion Law. In an action in a Wisconsin court, brought 
by the Federal trustee in bankruptcy of a Delaware corporation to 
enforce the personal ——e of the defendants as directors of the 
corporation under Section 35, Delaware Corporation Law, for the 
payment of dividends out of capital assets, it had been held that 
the trustee did not have legal capacity to recover under that section, 
which made directors jointly and severally liable by reason of such 
payments from capital assets “to the corporation and to its creditors, 
or any of them, in the event of its dissolution or insolvency, to the 
full amount of the dividend so unlawfully paid, with interest on 
the same from the time such liability accrued.” The Wisconsin 
Supreme Court, on appeal, also denied the right of the trustee to 
recover, saying that “it is only while the corporation is solvent and 
undissolved that the liability in question is to the corporation, and, 
in the event of its dissolution or insolvency, that liability is exclu- 
sively to the creditors of the corporation, or any of them.” The 
court also concluded that the Delaware statute was so framed that 
the Federal statutes governing the appointment and activities of 
the trustee were insufficient to empower the trustee to recover. 
John J. Morris, Jr., Trustee in Bankruptcy for Central Telephone Com- 
pany v. Marshall E. Sampsel et al., 272 N. W. 53. Commerce Clear- 
ing House Court Decisions Reporting Service Requisition No. 173673. 
Gold & McCann of Milwaukee (Howard Duane of Wilmington, 
Del., of counsel), for appellant. William Ryan of Madison, for 
respondents. 


Michigan. 

Creditor of a corporation whose assets are taken over by another 
corporation under an agreement to assume the liabilities, may main- 
tain an action at law against the company acquiring the debtor’s 
assets. A Maryland corporation sold all of its assets to the defend- 
ant, a Michigan corporation, in consideration of the surrender and 
cancellation of all of the Maryland corporation’s stock, owned by 
the defendant, except a small amount, and of defendant’s agreement 
to pay and discharge all of the Maryland corporation’s liabilities. 
Plaintiff, claiming to be a creditor of the Maryland corporation, sued 
defendant under the terms of the agreement between the two cor- 
porations, and obtained a judgment in the lower court. On appeal 
to the Supreme Court of Michigan, defendant disputed plaintiff’s 
right to sue it. The court held, however, that as the defendant 
had admitted acquiring all the property of the Maryland company 
and because of its further assumption of all the liabilities of that 
company, plaintiff, if a creditor of the Maryland company, could 
maintain an action at law against the defendant. Garey v. Kelvinator 
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Corporation, 271 N. W. 723. Wiley, Streeter, Smith & Ford, of 
Detroit, for appellant. Edward N. Barnard of Detroit, for appellee. 


Minnesota. 


Court will not compel declaration of a dividend unless directors 
act “fraudulently, oppressively, unreasonably and unjustly.” Plain- 
tiffs were life beneficiaries under a trust which held defendant cor- 
poration’s stock. They sought to compel the company to declare 
additional dividends, or failing in that, either to distribute stock 
held in its treasury or to issue a stock dividend. The Minnesota 
Supreme Court found that the Company had a long and successful 
history and that it was well managed. “There is no presumption,” 
said the court, “that the directors acted in bad faith or unjustly. 
The finding of the lower court to the exact contrary seems to have 
adequate evidence to sustain it.” The relief sought was therefore 
denied, on the ground that the declaration of a dividend rests in 
the sound discretion of the directors and a dividend is not to be 
compelled by the court unless the directors act fraudulently, oppres- 
sively, unreasonably or unjustly. Anthony Schmitt, Jr., trustee, et al., 
v. Eagle Roller Mill Company et al., Minnesota Supreme Court, 
March 12, 1937. Commerce Clearing House Court Decisions Report- 
ing Service Requisition No. 173708; 272 N. W. 277. Kingman, 
Cross, Morley, Cant & Taylor of Minneapolis, (Dempsey & Dempsey 
of Cincinnati, Ohio, of counsel), for appellants. Somsen, Dempsey, 
Johnson & Somsen of New Ulm, for respondents Eagle Roller Mill 
Co., Edgar C. Veeck and Gerhard Spaeth. Fowler, Carlson, Furber 
& Johnson and C. A. Taney, Jr., of Minneapolis, for respondent 
Katherine M. Silverson. Charles Taney Silverson and C. A. Taney, 
Sr., Flor & Reim, of New Ulm, for interveners. 


Foreign Corporations 


Delaware. 





Corporation making sales in interstate commerce held not subject 
to occupational license tax. Plaintiff, a Minnesota corporation, 
sought to recover the balance due upon two contracts for the sale 
of certain scales. The defendant had abandoned a defense that 
plaintiff had not qualified as a foreign corporation, and relied upon 
plaintiff’s non-compliance with the Delaware statute requiring the 
payment of a merchant’s occupational license tax. Plaintiff had no 
regular place of business in Delaware and had no stock of goods 
in the state. The orders for the machines were taken while they 
were outside the state, after which they were shipped into the state 
to fill the orders. The Superior Court of Delaware, New Castle 
County, holds the shipment to have been made in the furtherance 
of interstate commerce, and that the plaintiff was not required to 
take out an occupational license in Delaware. Wilmington Dry 
Goods Co. v. National Automatic Machine Co., 190 A. 735. Edmund 








416 The Corporation Journal 


S. Hellings and Ivan Culbertson of Wilmington, for National Auto- 
matic Machine Co. Biggs, Biggs & Lynch of Wilmington, for 
Wilmington Dry Goods Co.* 


* The full text of this opinion is printed in The Corporation Tax Service, 
Delaware volume, page 503. 


Louisiana. 


Right to use advertising matter may be subject of sale in inter- 
state commerce; seller held relieved from necessity to register as a 
foreign corporation. Perhaps the majority of “doing business” 
cases, which involve the question of the necessity of qualification 
by a foreign corporation in a state in which it is not licensed, are 
concerned with activities of corporations dealing in “goods, wares 
and merchandise,” rather than “service” activities which do not 
involve the actual sale of tangible personal property. A recent 
Louisiana case of the latter type is Norm Advertising, Inc. v. Parker, 
172 So. 586, decided by the Court of Appeal of Louisiana, Second 
Circuit. There, defendant contracted with plaintiff unlicensed for- 
eign corporation to purchase the right to use certain copyrighted 
advertising matter, for which plaintiff agreed to furnish mats for 
a period of one year. The contract was solicited by plaintiff’s travel- 
ing agent and accepted at its New York office. The court says: 
“The transaction contemplated and provided for in the written con- 
tract was one of interstate commerce.” “The fact that the contract 
in — grants merely the right to use the copyrighted product 
within a designated territory, instead of providing for a complete 
relinquishment of title to it by plaintiff, does not prevent the trans- 
action from being interstate in character.” Plaintiff was therefore 
permitted to maintain an action brought on the contract. Haw- 
thorne & Files of Bastrop, for appellant. Edward L. Gladney, Jr., 
of Bastrop, for appellee. 


Mississippi. 


Corporation acting as real estate broker in effecting sales held 
“doing business.” Plaintiff, a Tennessee corporation, not licensed in 
Mississippi, sought to recover a brokerage commission from defend- 
ant bank, which had employed plaintiff to find a purchaser for cer- 
tain real estate of defendant's in Mississippi. Section 4140, Mississippi 
Code of 1930, provides in part that any foreign corporation doing 
business in Mississippi failing to domesticate or become authorized 
to do business in the state “shall not be permitted to bring or main- 
tain any action or suit in any of the courts of this state.” Plaintiff’s 
failure to be licensed was set up as a defense under this section, and 
it was established that during the years 1932 to 1935, inclusive, 
plaintiff had, through one of its agents, effected sales of thirty-three 
tracts of land in Mississippi. The Mississippi Supreme Court re- 
garded this as doing business in the state and held that the chancellor 
had properly dismissed the bill in the lower court. Marx & Bensdorf, 
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Inc. v. First Joint Stock Land Bank of New Orleans, Louisiana,* 173 
So. 297. Commerce an House Court Decisions re aw 


Service Requisition No. 175026. Julian C. Wilson and Bertrand W. 
Cohn of Memphis, Tenn., for appellant. Brewer & Montgomery of 
Clarksdale, for appellee. 





* The full text of this opinion is printed in The Corporation Tax Service, 


Mississippi Volume, page 510. 


New Mexico. 


Making sales in interstate commerce of lighting system plants, 
installed by purchaser, is not “doing business.” The agents of 
appellant company took orders in New Mexico for lighting system 
plants. The orders were sent to the Ohio office of the company, 
where, after approval, shipments of the plants were made direct to 
the New Mexico customers, who installed the lighting system. That 
these were transactions in interstate commerce, is the holding of the 
Supreme Court of New Mexico. It reversed a judgment that such 
activities amounted to “transacting business in the state,” so as to 
require qualification. Abner Mfg. Co. of Wapakoneta, Ohio, v. 
McLaughlin, 64 P. (2d) 387. O. P. Eastwood of Clayton, for appel- 
lant. 6. T. Toombs of Clayton, for appellee. 


New York. 





Unlicensed foreign corporation doing business in state denied 
right to establish claim in court proceeding. The New York Supreme 
Court, Appellate Division, First Department, confirms the action of 
the Surrogate’s Court of the County of New York in Scheftel’s 
Estate, 281 N. Y. S. 957, (The Corporation Journal, December, 1935, 
page 58), in holding that a foreign corporation, doing business in 
New York but not licensed under Section 181 of the Tax Law, is 
without authority to establish a claim in an accounting proceeding 
in the Surrogate’s Court. The fact that the appellant corporation 
paid the required license fee after its claim had originally been 
disallowed was held immaterial, as the corporation had no right to 
initiate or bring an action in the courts in the first instance. The 
court ruled that this proceeding by the foreign corporation to obtain 
affirmative relief in the Surrogate’s Court was an “action” within 
the purview of section 181 of the Tax Law. That section concludes 
with the following mandatory provision: “No action shall be main- 
tained or recovery had in any of the courts in this state by such 
foreign corporation after thirteen months from the time of beginning 
such business within the state, without obtaining a receipt for the 
payment of the license fee upon the capital stock employed by it 
within this state during the first year of carrying on its business in 
this state.” Estate of Edwin King Scheftel, New York Supreme 
Court, Appellate Division, First Department, March 25, 1937. Com- 
merce Clearing House Court Decisions Reporting Service Requisi- 
tion No. 174600; 294 N. Y. S. 387. Carroll G. Walter of counsel, 
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(James Lee Kauffman and William B. Denton with him on the 
brief; Patterson, Eagle, Greenough & Day, attorneys) for appellant. 
Blaine F. Sturgis of counsel (Andrew A. Frazer, attorney) for re- 
spondents. Lewis E. Sisson, special guardian, for Florence Sophia 
Frazer Scheftel, infant.* 





* The full text of this opinion is printed in The Corporation Tax Service, 
New York, page 215. 
ing by a foreign corporation held not to be “doing busi- 
ness” so as to subject its employees to service of summons. Service 
of summons was made upon an employee of defendant foreign cor- 
poration under facts outlined by the Supreme Court, Appellate Term, 
First Department, as follows: “Defendant is a corporation of the 
state of Texas and its home is in the city of Dallas in that state. It 
is engaged in the sale of textiles in the southwestern part of the 
United States. It manufactures some goods but purchases the 
greater part of them. Most of its purchases are made in the state 
of New York. In the ordinary course of its business it sells no 
goods in this state, though it has done so on one or two isolated 
occasions. It maintains a small office here in which it employs three 
men and a stenographer. Its purchases are often made by buyers 
who come here from Dallas, but a large part of its buying is done in 
Texas. The corporation keeps no bank account here in its own 
name, though a small account is maintained in the name of one of 
its New York employees, from which small disbursements are made. 
The goods purchased here are paid for by checks sent from Dallas 
and the New York employees, except the stenographer, are simi- 
larly paid. The duties of the New York employees are, in the main, 
purely clerical though they do give some assistance to the buyers 
when the latter come to New York. One of the employees was 
served with the summons in this action. Upon these facts we are 
of the opinion that the corporation cannot properly be said to have 
so brought itself within the state as to subject itself to the jurisdic- 
tion of our courts.” Fickett v. Higginbotham-Bailey-Logan Co.,* 293 
N. Y. S. 566. Parker & Aaron (Charles Adkins Baker, of counsel), 
of New York City, for appellant. Max Gelles of New York City, 
for respondent. 





* The full text of this opinion is printed in The Corporation Tax Service, 
New York volume, page : 


South Dakota. 


Will the sale of his samples, by a salesman selling by sample in 
interstate commerce, give the interstate business an intrastate 
character? The Supreme Court of South Dakota referred to the rule 
that “goods sold upon orders obtained by traveling salesmen, which 
are shipped by the seller from without the state, are goods sold in 
interstate commerce,” and continued: “With the above ruling in 
mind, the only basis that can be found for the trial court’s finding 
that the sales in question were intrastate rather than interstate 
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commerce is that a portion of said sales were sales of samples made 
direct by the traveling salesmen of appellant to the respondents. 
We cannot agree that the sales of these samples were sales made in 
intrastate commerce. These samples were brought into this state 
by the traveling salesmen of appellant, not for the purpose of sale, 
but to be used in securing orders for goods sold in interstate com- 
merce. The nature and character of a sample carried by a salesman 
traveling for a company located without the state, and which is used by 
the salesman to procure orders transmitted to and filled by the company 
without the state, is that of an implement of interstate commerce. The 
fact that some of these samples were sold direct to the respondents does 
not make said sale a sale in intrastate commerce and one which will label 
all the transactions between appellant and respondents as intrastate. 
Such a sale of an implement of interstate commerce is merely 
incidental to the main business transactions between the appellant 
and respondents which are concededly interstate in character. We 
must therefore hold that the trial court erred in finding that the 
appellant had engaged in intrastate business within this state when 
it made sales of merchandise to the respondents.” 

A mortgage had been given to cover past-due indebtedness arising 
out of the sale of merchandise sold in the manner outlined above, 
and in this action a foreclosure was sought by the foreign corpora- 
tion making the sales. The court held that, as the debt had been 
created in the course of interstate commerce, “it is permissible for 
appellant to come into the state to collect it in cash or by accepting 
a note and mortgage, and that the note and mortgage thus taken are 
valid and subject to enforcement.” Wyman, Partridge Holding Co. 
v. Lowe et al.,* 272 N. W. 181. Williams & Sweet of Rapid City, for 
appellant. Hayes & Hayes and John T. Heffron of Deadwood, for 
respondents. 


* The full text of this opinion is printed in The Corporation Tax Service, 
South Dakota volume, page 136. 


Texas. 


Sale of merchandise from house to house held “doing business.” 
In Baldwin Music Shop, Inc. v. Watson, 102 S. W. (2d) 478, the 
Court of Civil Appeals of Texas, Beaumont, referred to a former 
appeal in the same case reported at 88 S. W. (2d) 516, (The Cor- 
poration Journal, March, 1936, page 134), in which it had ruled that 
the mere acceptance of a note in Texas by a foreign corporation, does 
not show that the corporation is doing business there within the 
meaning of article 1529, R. S. 1925, requiring qualification by foreign 
corporations. Upon this second appeal, however, it was held that, 
under the evidence, appellant corporation was to be regarded as 
doing business so as to justify a dismissal of the suit brought by it. 
It was shown that appellant sent its pianos into Texas on trucks, 
where they were sold by house to house canvass, or “peddled” from 
house to house. “The notes in issue were given to Broyles Music 
Company, Inc., in payment of a piano sold in the manner stated 





The Corporation Journal 


Judgment by Default 


UCH was the sad news dropped by an Indiana court wi 
s, warning on a Michigan corporation qualified as foreign if 
Indiana. 
No notice of the suit, the corporation’s officers testified w 
the case was unsuccessfully appealed, hence no chance to defend 
against plaintiff’s claims. From the Indiana courts to the Michigan 
courts the case went, and up to Michigan’s Supreme Court—but the 
judgment stood. 
“How could it be?” ask corporation officials. But corporati 
lawyers understand—and deplore. 
In qualifying as foreign in Indiana, this company, like 
another, caused one of its own employes to be designated as i 
corporate representative. Then, like many another, it shifted itSine 
employes. The one registered as corporate representative in Indiana ore 
left that state altogether but the company neglected to file a change 
of agent on the state’s records. kno 
Came trouble with a local trucking firm, disputed claim, suit for Dor: 
damages ; attempt to serve summons on 
registered corporate representative who 
of course could not be found; Secretary 
of State therefore by law the corpora- 
tion’s substitute agent and summons 
served upon him; summons forwarded, 
the Secretary of State’s assistants said, 
to the corporation—never received by 
the company, the company’s officers 
testified. 
Result: No appearance of the com- 
pany at the trial, default judgment 
entered, appealed by company, judgment 
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eld. (Rarden et al. v. R. D. Baker Co., 217 N. W. 712). “Any 
ice so had on the Secretary of State,” says the law as cited by the 
urt, “ shall be of the same legal force and validity as if 
ed on the corporation itself.” . 
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$4,885.06 plus costs. 
So it has been with many another corporation in many another 
tate. Yet the preventive is simple. Experienced corporation 
wyers have found it in corporate representation by The Corporation 
rust Company and its affiliate, C T Corporation System, an organi- 
tion which makes corporate representation its business and functions 
| itSin each state not for one corporation alone but for many, and there- 
ianajore maintains continuous presence at the registered address. 
ingeé. But not only that: The experienced corporation attorney also 
knows that as The Corporation Trust Company handles only cor- 
t forporate matters and handles them only for lawyers and with lawyers, 
its representation service ensures busi- 
ness system and precision to every business 
detail of corporate representation, with 
attention to all Jaw matters by the com- 
pany’s own lawyer. 

If you have clients who suggest nam- 
ing their employes as corporate rep- 
resentatives, send for copies of the 
pamphlet, “Judgment by Default”— 
which will make any corporation official 
understand better the position of a 
corporation lawyer in this important 
matter. 
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above, and then assigned to appellant. Appellant’s manner of con- 
ducting business,” said the court, “constituted ‘doing business’ in 
this state.” Baldwin Music Shop, Inc. v. Watson,* 102 S. W. (2d) 478. 
E, a Lewis of Center, for appellant. Dallas Ivey of Center, for 
appellee. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Texas volume, page 


Wisconsin. 

Unlicensed foreign corporation denied right to sue on contract 
involving Wisconsin property. Plaintiff, a Florida corporation not 
licensed in Wisconsin, sought in this action to compel defendant 
Wisconsin corporation to repurchase certain bonds sold to plaintiff 
by defendant under an offer to repurchase made by defendant prior 
to the sale of the bonds. A recovery was denied by the Supreme 
Court of Wisconsin because of the provisions of subsection (10) of 
section 226.02, Stats. 1929, making void as to a foreign corporation 
“every contract made by or on behalf of any such foreign corpora- 
tion, affecting the personal liability thereof or relating to property 
within this state,” where the corporation had not complied with the | 
requirements as to licensing contained in section 226.02. The court 
concluded that the contract in question constituted the transaction 
of business in Wisconsin, as it related to property within the state. 
Plaintiff contended that the bonds, being intangible property, had 
a situs in Florida. This the court answered by saying that “the 
situs of a chose in action is the residence of the creditor or owner, 
and since the contract related to the purchase of bonds belonging 
to the defendant, a Wisconsin corporation and a Wisconsin resident, 
the bonds were property within the state.” “Property located here 
had to be sold before it could achieve a Florida situs, and certainly 
the repurchase agreement related to the property in this state and 
to its original sale to plaintiff.” A judgment for defendant was 
affirmed. Florida Realty Finance & Security Co. v. Chris. Schroeder 
& Sons Co.,* 272 N. W. 38. Lines, Spooner & Quarles and George 
J. Carroll (Chas. B. Quarles, of counsel), of Milwaukee, for appel- 
lant. Fish, Marshutz & Hoffman (I. A. Fish and W. H. Voss, of 
counsel), for respondent. 





* The full text of this opinion is printed in The Corporation Tax Service, 
Wisconsin volume, page 509. 


Taxation 
Alabama. 
Alabama franchise tax held valid as applied to a foreign corpora- 
tion with its principal office in state ed in interstate and intra- 


state activities. In State v. Southern Natural Gas Corporation, 170 
So. 178; (The Corporation Journal October, 1936, page 232), the 
Alabama Supreme Court held that a qualified foreign corporation, 
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with its principal place of business in Alabama, engaged in inter- 
state activities, was subject to a state franchise tax by reason of the 
exercise of its corporate functions and the employment of capital in 
that state. Upon appeal, the Supreme Court of the United States 
affirms this holding. Defendant Delaware corporation conducted 
the entire management and control of its business from Birmingham, 
Alabama. It operated pipe lines from Louisiana and Mississippi 
fields, delivering natural gas directly to four Alabama purchasers 
who distributed it as public utilities. The court observed that while 
Delaware was defendant’s state of incorporation, its commercial 
domicile was in Alabama, and it appeared that it carried on in 
Alabama activities of an intrastate character when it agreed to 
install metering stations to measure the amount of gas delivered for 
one of its customers and to establish thé requisite service lines 
running to plants in order that gas might be furnished in the man- 
ner suited to the consumer’s needs. Quoting an earlier case, the 
court said: “The treatment and division of the large compressed 
volume of gas is like the breaking of an original package, after a 
shipment in interstate commerce, in order that its contents may be 
treated, prepared for sale and sold at retail.” It was held proper for 
Alabama to measure the tax by the capital employed within the 
state, provided the tax was not so laid as to discriminate against 
interstate commerce or otherwise lay a direct burden upon it. In 
this case there was ruled to be no showing of any direct burden 
upon interstate commerce, the effect upon that commerce being 
incidental and remote, not differing in this respect from the effect of 
ordinary ad valorem taxation of property within the state. Southern 
Natural Gas Corporation et al. v. State of Alabama,* Supreme Court 
of the United States, April 26, 1937, Docket No. 570, October Term, 
1936. Commerce Clearing House Court Decisions Reporting Service 
Requisition No. 176597 ; 57 S. Ct. 696. 





* The full text of thie opinion is printed in The Corporation Tax Service, 


Alabama volume, page 1533 





Georgia. 


Income tax law of 1929 held not to apply to income from sale of 
products of Georgia mines sold in other states. Defendant, a New 
Jersey company, mining clay in Georgia, shipped the clay out of the 
state on orders closed out of the state, the company having no office 
or officer in Georgia. The issue being whether the state of Georgia 
might tax the income from the product so sold, the Court of Appeals 
of Georgia, in construing the 1929 Income Tax Law, held that the 
income from such sales is not Georgia income within the meaning 
of the 1929 Act and is not taxable under that act. State Revenue 
Commission et al. v. Edgar Brothers Co., Court of Appeals of Georgia, 
March 17, 1937. CCH Court Decisions Reporting Service Requisi- 
tion No. 174567; 190 S. E. 623. M. J. Yoemans, Atty. General, and 
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B. D. Murphy, Asst. Atty. General, for plaintiffs in error. Park & 


Strozier and Orville Park, Jr., of Macon, for defendant in error.* 





* Full text printed in The Corporation Tax Service, Georgia, page 1649. 


Indiana. 


Gross Income Tax law held constitutional by the Indiana Supreme 
Court as applied to the gross income of an Indiana corporation 
derived from business conducted in interstate and foreign com- 
merce. “A general tax, measured by gross income, has never been 
passed upon by the Supreme Court of the United States” was an 
observation made by the Indiana Supreme Court in an action con- 
cerned with the validity of the Indiana Gross Income Tax Law 
(Acts 1933, ch. 50), as applied to the gross income of an Indiana 
manufacturing company, with its home office, principal place of 
business and only manufacturing plant located in that state. While 
substantial sales were made by it to purchasers within the state, 80 
per cent. of the corporation’s entire gross income was derived from 
business in other states and foreign countries. In reversing the 
judgment of the lower court, which had held the tax invalid as 
applied to such income, the court remarked: “Any tax upon one 
engaged in interstate commerce is a burden upon interstate com- 
merce, but all taxes are not illegal burdens. It is only where the 
tax is laid upon interstate commerce as such, or in such a manner as 
to discriminate against interstate commerce, that it is to be condemned.” 
The court found the tax under consideration to be a general tax 
which did not discriminate against those engaged in interstate com- 
merce. It was also concluded that a lower rate applicable to manu- 
facturers and wholesalers, as compared with the rate applying to 
retailers and other taxpayers generally, did not result in objection- 
able discrimination. Income of the defendant, received as interest 
on tax-exempt bonds of municipal corporations of Indiana, was held 
to be taxable, as “there is no statutory provision which exempts the 
interest from excise taxes which may be imposed by the state.” 
William Storen, etc., et al. v. J. D. Adams Manufacturing Co.,* Indiana 
Supreme Court, April 30, 1937. Commerce Clearing House Court 
Decisions Reporting Service Requisition No. 176987. 





* Full text printed in The Corporation Tax Service, Indiana, page 285. 


In Breslav v. New York & Queens Electric Light & Power Co. et al.,7 N. E. 
(2d) 708, the Court of Appeals of New York affirmed the order of the Appellate 
Division of the Supreme Court, Second Judicial Department, 249 App. Div. 
181, 291 N. Y. S. 932, (The Corporation Journal, January, 1937, page 294), and 
answered in the affirmative the following question which had been certified: 
“Does the complaint state facts sufficient to constitute a cause of action?” The 
lower court had held an attempt, by charter amendment, to reclassify non- 
callable preferred stock so as to make it callable at a stated amount at the 
option of the defendant corporation, to violate the stockholder’s vested interest 
in the corporation. 
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Appealed to The Supreme Court 


The SeSowing sae previously digested in The Corporation Journal have 
been appealed to The Supreme Court of the United States.* 


AraBaMa. Docket No. 570. Southern Natural Gas Corporation 
et al. v. The State of Alabama, 170 So. 178. (The Corporation Journal, 
October, 1936, page 232.) Validity of franchise tax upon qualified 
foreign corporation engaged in interstate activities, with principal 
office in Alabama. Appeal filed December 16, 1936. Probable juris- 
diction noted January 4, 1937. Argued March 10, 1937. Judgment 
ae _ 26, 1937; opinion by Chief Justice Hughes. (See 
page 422. 


Louisiana. Docket No. 652. Great Atlantic & Pacific Tea Com- 
pany v. Grosjean, Supervisor of Public Accounts et al., 16 F. Supp. 499, 
(The Corporation Journal, November, 1936, page 256). Constitution- 
ality of Louisiana Chain Store Tax. Appeal filed January 14, 1937. 
Probable jurisdiction noted February 1, 1937. Argued March 30 and 
31, 1937. Decree affirmed, May 17, 1937. Opinion by Justice Roberts. 
Justices Van Devanter and Stone took no part in consideration or 
decision of this case. Dissenting opinion by Justice Sutherland in 
which Justices McReynolds and Butler joined. 


Missouri. No. 712. Phillips Pipe Line Company v. The State of 
Missouri, 97 S. W. (2d) 109. (The Corporation Journal, January, 1937, 
page 303.) Validity of franchise tax as applied to activities of a ipe- 
line company. Appeal filed February 5, 1937. Further considera 

of the question of jurisdiction postponed to the hearing of the case 
on the merits, March 1, 1937. On motion of the Attorney General of 
the State of Missouri this case is continued to the October Term 1937, 
March 29, 1937. 


Vircinta. Docket No. 40. The Atlantic Refining Company v. Com- 
monwealth of Virginia, 183 S. E.243. (The Corporation Journal, March, 
1936, page 136.) Validity of foreign corporation entrance fee. Appeal 
filed April 24, 1936. Jurisdiction postponed to hearing of case on its 
merits, May 18, 1936. Argument concluded October 22, 1936. 


* Data compiled from CCH U. S. Supreme Court Service, 1936-1937. 





exo 
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Regulations and Rulings 


FLoripa—Two regulations recently issued by the State Comp- 
troller relative to the computation of the Florida Chain Store Tax 
where a taxpayer opens additional stores during the year are reprinted 
- full at {J 45-6092 and 45-609b of the Florida Corporation Tax (CT) 

rvice. 


InDIANA—“Temporary Regulation 1937-A,” requiring employers 
to file a certified list of non-resident employees on July 25, 1937, in 
connection with the withholding at the source of the Indiana Gross 
Income Tax, issued by the Department of Treasury, Gross Income 
Tax Division, is presented in The Corporation Tax Service, Indiana 
volume, page 284. 


Missourtr—Where the taxpayer’s records are kept on a strictly 
accrual basis, the State Auditor’s office permits the deduction of 
Federal income taxes in the year in which they accrued. (Ruling of 
State Auditor, shown in Missouri CT Service, page 289-26.) 


New Yorx—Rulings with respect to the Stock Transfer Tax, 
recently released by the Stock Transfer Tax Bureau, under the title of 
“Information Relating to the Stock Transfer Tax Law,” are printed 
in full in The Corporation Tax Service, New York, pages 4477 et seq. 


NortH Carotrna—An opinion of the Attorney General to the 
effect that a foreign corporation which has contracted to erect a boiler 
in the state, furnishing its own employees, is not required to do- 
mesticate in the state where the boiler has been sold in interstate 
commerce, under the rule in York Mfg. Co. v. Colley, 247 U. S. 21, 
appears in the North Carolina CT Service, page 139. 


Norto Daxota—The Attorney General has rendered an opinion 
that. vendors must account for and pay the sales tax on their gross 
sales irrespective of the amount of tax collected from the customers. 
(Reported on page 7137 of the North Dakota CT Service.) 


OxLtaHoma—Findings of the Oklahoma Court of Tax Review, by 
counties, are reported in the “Property Taxes” Division of the Okla- 
homa volume of The Corporation Tax Service, pages 2101 to 2429, 
inclusive. 


Texas—An Attorney General’s opinion has been rendered to the 
effect that where taxpayers, through negligence or otherwise, vol- 
untarily pay their taxes erroneously, they have no claim for the 
refund of the taxes so paid, and the Comptroller is without authority 
to refund or allow the tax assessor-collector to refund any money so 
paid. (Texas CT Service, pages 2643 and 2644.) 


Wyominc—Rules and Regulations issued in connection with the 
Sales Tax on April 1, 1937, were furnished subscribers to the Wyoming 
CT Service within a few days thereafter and are found printed on. 
pages 6201 fo 6217 of that Service. 
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Some Important Matters for 
June, July, August, September and October 


This Calendar does not purport to be a complete calendar of all matters 
requiring attention by corporations in any given state. It is a condensed 
calendar of the more important requirements covered by the State Report and 
Tax Notification Service of The Corporation Trust Company. Attorneys inter- 
ested in being furnished with timely and complete information regarding all 
state requirements in any one or more states, including information regarding 
forms, practices and rulings, may obtain details of the Service from any office 
of The Corporation Trust Company. 

Arizona—Report to Corporation Commission and Registration Fee 
due during June.—Domestic and Foreign Corporations. 
ArKansas—Anti-Trust Affidavit due on or before August 1.— 

Domestic and Foreign Corporations. 

Annual Franchise Tax due on or before August 10.—Domestic 
and Foreign Corporations. 

CALIFORNIA—Quarterly Retail Sales Tax Returns and Payments due 
on or before July 15 and October 15.—Domestic and Foreign 
Corporations. 

Franchise Tax based on net income. Second instalment due 
on or before September 15.—Domestic and Foreign Corporations. 

ConNneEctTicut—Annual Report due on or before August 15 (if corpora- 
tion was organized or qualified between July 1 and December 
31).—Domestic and Foreign Corporations. 

DeLawarE—Annual Franchise Tax due between April 1 and July 1.— 
Domestic Corporations. 

FLorripa—Annual Report and Fee due on or before July 1—Domestic 
and Foreign Corporations. 

Georcia—Certified Statement for Registration due on or before No- 
vember 1.—Domestic and Foreign Corporations. 

IpaHo—Annual Statement due between July 1 and September 1.— 
Domestic and Foreign Corporations. 

Annual License Tax due between July 1 and September 1.— 
Domestic and Foreign Corporations. 

Itt1Nois—Annual Franchise Tax due on or before July 1, but may be 
paid up to July 31 without penalty—Domestic and Foreign 
Corporations. 

InpriaNA—Annual Report due within 30 days after June 30.—Domestic 
and Foreign Corporations. 

Quarterly Gross Income Tax Returns and Payments due on 
or before July 15 and October 15.—Domestic and Foreign Cor- 
porations. 

Certified List of non-resident employees due on July 25.— 
Domestic and Foreign Corporations. $ 

Iowa—Annual Report due between July 1 and August 1—Domestic 
and Foreign Corporations. 

Statement of Capital and Property Increase due at the time 
of filing the Annual Report in July.—Foreign Corporations. 
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Iowa—(continued) 
erly Retail Sales Tax Returns and Payments due on or 
before July 20 and October 20.—Domestic and Foreign Cor- 
porations. 
LouisiaNa—Franchise Tax Report and Tax due on or before October 
1.—Domestic and Foreign Corporations. 
Marne—Annual Franchise Tax due September 1; delinquent one 
month later—Domestic Corporations. 
Marytanp—Annual Franchise Tax due on or before August 1— 
Domestic and Foreign Corporations. 
Massacuusetts—Second Installment of Excise Tax due on or before 
October 20.—Domestic and Foreign Corporations. 
Micuican—Annual Report and Franchise Tax due during July or 
August.—Domestic and Foreign Corporations. 
MississipP1—Annual Report and Fee to Factory Inspector due in July. 
Domestic and Foreign Corporations employing 5 or more per- 
sons in Mississippi. 
Annual Franchise Tax Report and Tax due on or before 
July 15.—Domestic and Foreign Corporations. 
Missourr—Annual Statement, Registration and Anti-Trust Affidavit 
due during July—Domestic and Foreign Corporations. 
Montana—Annual License Tax based on net income due on or before 
June 15.—Domestic and Foreign Corporations. 
Nesraska—Annual Report and Fee due on or before July 1.—Domestic 


Corporations. 

Annual Report and Fee due during July.—Foreign Cor- 
porations. 

Annual Statement due on or before September 15.—Foreign 
Corporations. 


Nevapa—Annual List of Officers and Designation and Acceptance of 
Resident Agent due on or before July 1—Domestic and Foreign 
Corporations. 

New Jersey—Franchise Tax due in August—Domestic Corporations. 

Franchise Tax Return and Tax due on or before August 15. 
—Foreign Corporations. 

Norta Carottna—Annual Franchise Tax Report and Tax due on or 
before July 31—Domestic and Foreign Corporations.* 

Nortn Daxota—Corporation Report due during July—Domestic and 
Foreign Corporations. 

Quarterly Retail Sales Tax Returns and Payments due on or 
before July 20 and October 20.—Domestic and Foreign Cor- 
porations. 

Oxn1o—Annual Franchise Tax due on or before July 15.—Domestic 
and Foreign Corporations. 

Quarterly Retail Sales Tax Returns and Vendors’ Excise Tax 
due on or Slows July 15 and October 15.—Domestic and For- 
eign Corporations. 


* Changes in due dates of report and payment of the tax effected by the 
1937 North Carolina Revenue Act. 








The Corporation Journal 429 


Oxk.aHomMa—Annual Capital Stock Affidavit due between July 1 and 
August 1.—Foreign Corporations. 

Annual License Tax Report and Tax due on or before August 
31.—Domestic and Foreign Corporations. 

Orecon—Annual Report due during June——Domestic and Foreign 
Corporations. 

Annual License Fee due within 30 days after July 15.— 
Domestic Corporations. 

Annual License Fee due between July 1 and August 15.— 
Foreign Corporations. 

Ruope IsLanp—Corporate Excess Tax due July 1; delinquent after 
July 15.—Domestic and Foreign Corporations. 

emi-Annual Report to Department of Labor due in October 
and April_—Domestic and Foreign Corporations employing five 
or more persons in Rhode Island. 

TENNESSEE—Annual Privilege (Franchise) Tax Return and Payment 
(filed with and paid to Commissioner of Finance and Taxation) 
due on or before July 1—Domestic and Foreign Corporations. 

Annual Report and Franchise Tax (filed with and paid to 
Secretary of State) due on or before July 1—Domestic and 
Foreign Corporations. 

Excise Tax Report and Tax due on or before July 1— 
Domestic and Foreign Corporations. 

Unitrep States—Second and Third Instalments of Income Tax due 
June 15 and September 15, respectively—Domestic Corpora- 
tions and Foreign Corporations having offices or places of busi- 
ness in the United States. 

Capital Stock Tax Return and Payment due on or before 
July 31—Domestic and Foreign Corporations. 

Utan—Annual Report to the Industrial Commission due in’ July.— 
Domestic and Foreign Corporations employing 3 or more per- 
sons in Utah. 

WasHINGToN—License Fee due on or before July 1—Domestic and 
Foreign Corporations. 

West Vircinta—License Tax Statement due on or before July 1.— 
Domestic Corporations. 

Annual License Tax due on or before July 1—Domestic and 
Foreign Corporations. 

Fee to State Auditor as ram in Fact due on or before 
July 1—Foreign Corporations and those Domestic Corporations 
whose principal places of business or chief works are located 
in other states. 

Quarterly Gross Income Tax Returns and Payments due on 
or before July 30 and October 30.—Domestic and Foreign Cor- 
porations. 

Wisconsin—Second Instalment of Income Tax due on or before 
August 1.—Domestic and Foreign Corporations. 

W vominc—Annual Statement and License Tax due on or before July 
1.—Domestic and Foreign Corporations. 
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The Corporation Trust Company’s 
Supplementary Literature 


In connection with its various activities The Corporation Trust Company 
publishes the following supplemental pamphlets and forms, any of which 
will be sent without charge to readers of The Journal. “o> 
The Corporation Trust Company, 120 Broadway, New York, N. Y. 


Judgment by Default. Gives the gist of Michigan Supreme Court case 
= Ses Rarden v. Baker and similar cases in other states, showing how 
im any states and their business em- 


as 
gloves as ¢ representatives are sometimes left in 
Sak aioe other cae 


A Corporation’s Achilles Heel. Containing the complete text of the 
opinion of the Supreme Court of the United States in State of 

ex rel. & win & Tucker, uperior Court, Seats of 

“tad of the came Cweal Wow blacks hx tiies'e. Crombie & Co. 
of great significance to attorneys of corporations qualified in one 


oN 


Delaware Corporations. Presents in convenient form a digest of the 
Delaware corporation law, its advantages for business corpora- 
See reese Seertneme Ser pon pes alee | Gt incorporation, completely 
tory requirem ocedure 

Pitti dae cama 
New Deal Laws of Importance to Corporations. Contains complete 
text of Securities Act of 1933 as amended by Title II of the Securi- 
ties fhe fing oh Ry gh BK omitted in the 1934 
ta being set in brackets, and all new matters added by the 1934 amend- 
Ho phan Meh Ry text of the Securities Exchange Act of 1934; 
of the amendments approved June 7, 1934 to the Bankruptcy 


Law. Contains, first, the eleven-word amend- 

Bove oe approved June 18, 1934 to the original arr amendment to the 
Act approved June 7, 19 1934 (and pub aes © 

oo 23 Ses Saat we onesie Seater es 

po provisions Sa ro of trustees (reorganization sough: 

Cost of Whistles for Corporations. Reihiale Franklin’s 

classic, wee Whistle,” here is shown, by the decisions in actual court 
to 


a ted application to some of the policies of some business 
inane of eur coe aa. A sixteen-page pamphlet for both laymen and 


ane The Case Against Corporate Representation by Busi- 
plexes es. Specific experiences of Eferent corporations 


corporate represen: such aes as 

of process, handling by of taxes due, Gling a cors of Sa. 
What cy ee Doing Business. (Revised to April 15 1934.) A 
196-page book containin brief di ats of decisions selected | from 

the various states, is construed in each 


mt The digests af  orvenged state, but Table of Canes and oT 
Sader mahes (hems epecesibte alee ty har cnee name or There is a 


section Citations to cases Sean es aeatiee ol doen tanlees oak 
Gales the cambeny ealtect to cureine af peoowe in the state. = 


Corporations Cross the Line. A simple explanation of the rea- 


ms for and purposes of the foreign corporation laws of the various 


states, and of when and how a corporation makes itself amenable t 
them. Of interest both to attorneys and to corporation oficiales. . 


e on Business Outside State of Organization. This is a 
Form for attorney’s use in determining when a corporation should 
The questions are those which will usually Cine ont 


to be considered. 


iia 
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Just Published... 


LABOR RELATIONS LAW 


CCH has just released a handy book containing information every 
employer and his counsel want to know. 


It includes: 


The Wagner National Labor Relations Act, together with explan- 
atory commentary; Official Rules and Regulations of the National 
Labor Relations Board; and the full text of the epochal decisions of 
the United States Supreme Court sustaining the Act in the “Associ- 
ated Press,” “Washington, Virginia & Maryland Coach,” “Jones & 
Laughlin,” “Fruehauf Trailer,” “Friedman-Harry Marks Clothing” 
cases, and also the important “Virginian Railway Co. v. System Fed- 
eration, No. 40” case. 


Thoroughly authoritative—reproduced from the CCH Labor Law 
Service, the accepted reporter on all phases of labor relations laws. 


Well printed on good stock and bound in 
substantial covers ; 76 pages, 6 x 9 inches. 


Price $1 per copy (10 copies—$8 ; 25 copies—$15). 


eee er eee eee eee ORDER FORM - - ---------> 


ComMERCE CLEARING House, Inc., 
205 W. Monroe St., Chicago. 


Please send us ................ copies of your new book, LABOR RELA- 
TIONS LAW, 76 pages, 6x9, heavy paper covers. Price $1 a copy, 
(10 copies—$8 ; 25 copies—$15.) Remittance in full enclosed. 


Name 
Attention 


Address oe os ie ais 
708142 





The Corporation Journal 


. you are an attorney and have business 
with the SEC or ICC; 


. your client needs an agent under the Mo- 
tor Carrier Act; 


. . your client comes under the Federal Com- 
munications Act; 


. your client is organized under the China 
Trade Act; 


. you want any government publication; 
. you want to have documents authenticated 
by the Secretary of State; 


. you want to have documents authenticated 
by a foreign embassy; 


. » you want copies of opinions of the United 
States Supreme Court; 


. you want official information on the laws 
of foreign countries; 


. +. you want to make an appointment with a 
government department :— 


—get in touch with the Washington office 
of The Corporation Trust Company. 
Make it YOUR office in the national 
capital. 


THE: CORPORATION TRUST COMPANY 


100 W. TENTH ST., WILMINGTON, DEL. 
iS EXCHANGE PLACE, JERSEY CITY 
120 BROADWAY, NEW YORK 


&@ FE CQRRORATION, SYSREN 





